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'

Defendant Richard Spencer, Pro Se, subm its this memorandum in support of

his motion to dismiss Plaintiff s complaint pursuant to Fed. R. Civ. P. 12(b)(6).

Factual Accusations As To Richard Spencer

The com plaint contains no plausible allegations that Richard Spencer did

anything unlaw ful or engaged in any behavior or activity that is not fully protected

by thç First and Second Amendm ents to the United States Constitution.

The essence of the com plaint is a itconspiracy theory'' in the true sense of the
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yvord:

The events of August 11 and 12- now comm only referred to simply as
tçcharlottesvillen- Fere part of Defendants' coordinated campaign to intimidate, harass,
incite, and cause violence to people based on their race, religion, ethnicity, and sexual
orientation in violation not only of the values that thousands of American soldiers have

died for, but also numerous state and federal laws. (j6, p. 3) '

The rally w as, in the Plaintiffs' telling, not really a rally, but a ruse, plarm ed

in order to prom ote harassment and assaults again-jt citizens based on race and '

etlmicity. (The word ççrally'' is, in fact, treated with tçscare quotes'' throughout the

. 

complaint.)

Below are the scattered and conclusory allegations that involve Spencer

(repetitive claims are omitted for readability). Many of them did not occur, and

none of them is a crime; the Plaintiffs' case is based on the assllmption and

attachment of sinister motives and plans within plans. Even if the Court were to

accept each and every claim has factually true, the Case should be dismissed with

regard to Richard Spencer.

' 

j40, p. 17: Spencer wrote a philosophical essay entitled çtrl-he Charlottesville
N

Statem ent,'' in which he outlined his political and social beliefs.

j49, p.19: Spencer invited people to attend the Unite The Right rally.

j52, p. 20: ln M ay of 2017, Spencer organized and participated in a rally in
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which he said, GGW hat brings us together is that we are white, we are a people. W e

will not be replaced.''

j64, p. 24: Spencer had drilzks with Evan McLaren at the Trump Hotel in

W ashington, SC, where they discussed the upcom ing Charlottesville event.

578, p. 28: A participant tknown as <çcaenllus Rex'') in a an online forum

(Discord) intended for discussion of the Unite The Right even has been a frequent

bodyguard of Spencer.

585, p. 29: ln an essay, Spencer criticized the term ççludeo-clzristian values''

and claim ed that racially and ethically hom ogenous nation-states are lçlegitim ate

d necessary.''an

587, p. 30: AltRightcom, a W ebsite owned and operated by Spencer,

published a boast that Spencer's ideas tsdom inate the Internet'' and m ight soon be

equally persuasive in the real world. The site also stated its opposition to the U .S.

political establishm ent.

j92, p. 32: Spencer's website published a boast that the W ebsite The Daily

Stormer w ill convince m any people to attend the Unite The Right rally.

j108, p. 36: Another party (not a'defendant) claimed that Spencer agreed

with the assertions that attendees should bring bodily protection and weapons

within the confines of the laws of the United States and the Comm onwealth of
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J

Virginia.

jl20, p. 43: Spencer asked for help from attorneys on his website.

j141, p. 48-49: On the social network website Twitter, Spencer posted a

photograph of a restaurant that featured a flyer critical of the Unite The Right rally.

j143, p. 50: Spencer co-organized the August 11, 2017, torchlight

procession tlzrough The Lawn on the University of Virginia's cnmpus.

j149, p. 51: Spencer and Defendants illegally carried and encouraged others

to cany open flames on the University of Virginia's campus (in this case,

Citronella-based Tiki Torches).

j153, p. 52: Spencer tipped off a reporter that he should be near Nnmeless
, 

' '

Field on the night of A ugust 1 1, in order to report on the torchlight procession. .

j158, p. 53: Spencer and Defendants deliberately walked through the

cultural center of the University of V irginia's campus, The Lawn, in order to scare
. ) . .

eopje.P

j164, p. 54: Spencer and hundreds of others charged towards a group of

counter-protestors assem bled around a statue of Thom as Jefferson in order to scare

yet m ore people.

j175, p. 57: During the march, Spencer made recourse to such heated

language as :&W e own these streetsl''
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j184, p. 59: Spencer retweeted a tweet by Defendant Jason Kessler that read,

tllncredible moment for white people who've had it up to here & aren't going to

take it anymore. Tom orrow we #unite-lnhe Right #chaflottesville.''

5229, p. 73: An altercation occurred at a park at which Spencer and

D efendant Peinovich assem bled after the rally w as ended by the police.

5230, p. 73: Spencer called counter-protestors an tmkind name (ûçsavages'').

j260, p. 81: At 12:30 PM on August 12, Spencer tweeted, <&My

recomm endation: Disperse. Get out of Charlottesville city limits. State of

em ergency has been called.''

j273, p. 86: Spencer told the New York Times that Unite The Right was a

tthuge m oral victory.''

j297, p. 94: Spencer amzounced that he will return to Charlottesville for

m ore activism  and political dem onstrations.

j312, 313, 314, pp. 97-98: The Defendants formed a conspiracy to incite

racial and religious harassment and violence. Spencer m et with Evan M cLaren

privately for yet more conspiring.

5327, p. 99: Spencer was featured in a promotional flyer for Unite The

Right.

j333, p. 100: Spencer Eldirected'' acts of violence, whatever that might mean:
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Argum ent

1. Lawfare And The First Amendm ent

This lawsuit is an exnm ple of what has com e to be known as ttlawfare,'' that

is, an attempt to use the legal system to intimidate, silence, financially dam age, or

generally harass defendants- often for political or personal m otives. As such, it is

an affront to this Court and the ideal of justice under law.

Tlzree recent Supreme Court cases dem onstrate why this complaint should

be dismissed: BellAtlantic v. Twombly, 550 U.S. 544 (2007), Ashcro? v. Iqbal,

556 U.S. 662 (2009), and Snyder v. Phelps, 562 U.S. 443 (2011).

The Court in Iqbal summ arized the new pleading standard it had earlier

adopted in Twombly..

As the Court held in Twombly, 550 U .S. 544, the pleading standard' Rule 8 nnnotmces
does not require ''detailed facmal allegations,'' but it demands more than an unadom ed,
le-defendant-unlae lly-ha= ed-me accusation. 1d., at 555 ....A pleading that offers
''labels and conclusions'' or ''a form ulaic recitation of the elem ents of a cause of action
will not do.'' 550 U . S., at 555. Nor does a complaint suffice if it tenders ''naked

assertionlsq'' devoid of 'further factual enhancement'' f#, at 557. To survive a motion to
dismiss, a complaint must contain sufficient factpal m atter, accepted as true, to ''state a

claim to relief that is plausible on its face.'' 14 at 570. A claim has facial plausibility
when the plaintiff pleads facttlal content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged. 14 at 556. The
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* '. f''-

plausibility standard . . . it asks for more than a sheer possibility that a defehdant has
acted unlawfully. Ibié Where a complaint pleads facts that al'e ''merely consistent with'' a
defendant's liability, it ''stops shprt of the line between possibility and plausibility of

'entitlement to relief-''' 1é, at 557 (brackets omitted). (Iqbal, 556 U.S. at 665.)

And further:

Two worldng principles underlie our decision in Twombly. First, the tenet that a court
must accept as true all of the allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice. . . Rule 8 marks a notable and generous departure

. 
' .

from the hyper-technlèal, code-pleading regime of a prior era, but it does not uplock the
doors of discovery for a plaintiff nrmed with nothing more th% conclusions. Second, ,
only a complaint that states a plausible claim for relief survives a motion to dismiss. 1é, ,

. 
' at 556. Determ ining whether a complaint states a plausible claim for relief will ... be a

context-specific task that requires the reviewing court to draw on its judicial experience
and common sense. But where the well-pleaded facts do not permit the court to infer
more than the mere possibility of misconduct, the complaint has alleged-but it has not

''showlnl''-''that the pleader is entitled to relief'' (lqbal, 556 U.S. at 665.)

Twombly aizd Iqbal can be directly applied to the plaintiffs' complaint in this

Case. '

/

First, as to all the defendants, but especially as to Spencer, the complaint

contains nothing but conclusory statements, naked assertions, labels Ctracist,''

ççhateful'') and Eûithe-defendant-unlawfully harmed-me'' accusations.

Second, the Twom bly and Iqbal decisions emphasize that context and
a 

f

com m on sense are critical in evaluating the com plaint's allegations. The obvious
/

context in this case is the defendants' participation in classic First Am endm ent
. : ...

activity: m arching, speeches in parks, carrying signs, expressing political prota ts,

etc. Plaintiffs complain that the defendants' activities were highly offensive. Such

7
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a claim is highly subjective'. the damage done by language, eyen heated language,

carmot be m easure or verified.

Moreover, being that Spencer is a public figure, who has appeared in major

newspapers and news mports and whose public statements are widely available on
>

' 

.

the lnternet and social m edia, one m ust ask: W hy are only his actions and words

related to Charlottesville be singled out for legal action? Sipce they are of a kind of

his other statements and actions, does not evety video pr essay he produces, every

other protest he is involved in, inflict similar t<em otional distress'' and ççtrauma''?

' Furthermore, .

M ost importantly, the Suprem e Court has often noted that it is precisely '

offensive speech that requires First Am endm ent protection, indeed, special

protection, because it is precisely controversial statem ents and actions that are

likely to elicit counter-protests (iilawfare,'' for ekanipl. ç). As the Supreme Court

stated in Snyder v. Phelps:

The First Amendment reiects ''a profotmd national commitment tè the principle that
debate on public issùes should be uninhibited, robust, and wide-open. '' New York Times

Co. v. Sullivan, 376 U. S. 254, 270 (1964). That is because ''speech concerning public
affairs is m ore than self-expression; it is the essence of self-government'' Garriso'n v.

f ouisiana, 319 U.S. 64, 74-75 (1964). Accordingly, ''speech on public issues occupies
the highest nmg of the llierarchy of First,Amendment'values, and is entitled to special

protection.'' Connick v. Myers, 461 U. S. 138, 145 (1983) (intemal quotation marks
omitted).

*#*
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Givèn that W estboro's speech was at a public place on a matter of public concern, that
' speech is enti. tled to ''special protection'' under the First Amendment. Such speech cnnnot

be reskicted simply because it is upsetting or arouses pontempt. ''lf there is a Vdrock
principle tmderlying the First Amendment, it is that the government may not prohibit the
expression of an idea simply because society finds the idea itself offensive or

disagreeable.'' Texas v. Johnson, 491 U. S. 397, 414 (1989). lndeed, ''the point of al1
' speech protection ... is to shield just those choices of content that in someone's eyes are

misguided, or even hurtful.'' Hurley v. Irish-American Gay, L esbian andBisexual Group

ofBoston, Inc., 515 U.S. 557,574 (1995). '

The jury here was instructed that it could hold Westboro liable for intentional infliction of
emotional distress based on a finding that W estboro's picketing was ''putrageous.''
''Outrageousness,'' however, is a highly malleable standard with ''an inherent
subjectiveness about it which would allow ajury to impose liability on the basij of the
jtlrors' tastes or views, or perhaps on the basis of thek dislike of a particular expression.'' '
Hustler, 485 U.S., at 55 (internal quotation marks omitteé). In a case such as this, ajury
is ''lmlikely to be neutral with respect to ihe. content of Ethej speech,'' posing ''à real
danger of becoming an instnzment for tv suppression of . . . 'vehement, caustic, and .
sometimes unpleasangtl''' expression. Bose Corp., 466 U.S., at 510 (quoting New York

' Times, 376 U. S., at 270). Such a risk is tmacceptable; ''in public debate (weq must
tolerate insulting, and even outrageous, speech in ordçr to provide adequate 'breathing
space' to the :freedoms protected by the First Amendment'' Boos v. Barry 485 U. S. 312,

322 (1988) (some intemal quotation marks omitted). What Westboro said, in the whole
context of how and where it chose to say it, is entitled to ''special protection'' under the

First Amendment, and that protection cannot be overcome by a jury finding that the
picketing was oukageous.

Plaintiffs' affront to First Am endm ent principles is all the m ore egregious

given that they seek not only damages most likely substantial damages- but

. 
'

dtliqnlunctive relief enjoining Defendants from fut-ure violationj of rights

guaranteed by state and federal law,'' that is, an injunction that will intimidate
7 .' defendants from  ever again stepplng outside the narrow confines of political

odhodoxy.

Third, as the Court stated in Iqbal, ''lwjhere a complaint pleads facts that are
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çmerely consistent with' a defendant's liability, it çstops short of the line between

possibility and plausibility of ççentitlement tù relief.''' ' Even assuming (contrary to

fact) that the defendants' conduct as alleged in the complaint could somehow be

viewed as actionable, that conduct is also manifestly subject to being viewed as

activity protected by the First and Second Amendments.

A ccordingly, the alleged conduct Ssstops short of the line between possibility

and plausibility'' that it m ust reach under Twombly and Iqbal. The facts and

holding in Twombly are instructive: there, where the alleged Sherman Act

conspiracy could be viewed as actionable but also as nonactionable, the motion to

dism iss was granted.

Fourth, the Court in Twombly rejected the ijust let the case go to discovery

and summary judgment''' rationale that the plaintiffs will undoubtedly invoke in

this case. The Court stated' :

It ià no answer to say that a claimjust shy of a plausible entitlement to relief an,'if
groundless, be weeded out early in the discovery process. through careful case

management . . . given the common lament that the success of judicial supervision in
checking discovery abuse has been on the modest side. See, e.g., Easterbrook, Discovely

as Abuse, 69 B. U. L. Rev. 635, 638 (1989) (Judgés can do little about impositiopal
discovery when parties control the legal claims to be presentèd and conduct the discovery

themselves). And it is self-evident that the problem of discovery abuse cannot be solved
by careful scrutiny of evidence at the summary judgment stage, much less lucid
instructions tojuries; the thrèat of discovery expense will push cost-conscious defendants
to settle even anemic cases before reaching those proceedings. Probably, then, it is only
by taking care to -require auegations that reach the level suggesting eonspiracy that we
can hope to avoid the potèntially enormous expense of discovery in cases with no

reasonably founded hope that the (discovery) process will reveal relevant evidence to
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support a 61 claim. ' '

The plaintiffs in this case have enormous fesources at their disposal. Several

major law firms, likely working pro bono, with piobably dozens of attorneys and

deep pockets for depositions and other discove/ expenses, are lined up to

representthem. spencer, by contrast à' as searched for legal help, and has not been
. . 

. .,

able to find a law yer licensed in V irginia to take his case, despite the supposed but

apparently illusory ethical obligation lawyers have to represent unpopular clients

and to assure at least a sem blance of a fair trial. M assive, expensive, drawn out,

and invasive discovery will in itself be a huge in theorem victory for the plaintiffs,

and probably the only realistic victory they hope to achieve, given the indigence of

most of the defendants.

2. Language and Emotional Injury

N owhere in the com plaint is Richard Spencer accused of directly intliding

han'n on anyone (e.g., assaulting a Plaintiff ùr directly calling for another to assault

.a Plaintifg. The complain includes many conclusory statements regarding how

Spencer desired harm to be inflicted, oçplanned on harm being inflictrd. But no

plausible evidence is offered.

i d to Spencer-Most of the claims of damage- and all those directly rela e

ii i l iizjtuy'' (j12 p. 5), tiemotional distress andare emotional in nature: emot ona ,

11
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shock'' (j15, p.6), diemotion traumà'' (j18 p. 7), etc. Claims that Plaintiffs suffered

9om içdiftkulty sleeping'' and ççchest pain'' (j11, p.4) are the only borderline

physical ailm ents that could be plausibly associated w ith Spencer.

As discussed above, the Supreme has been clear in its special protection of

controversial speech- and this includes protection of iGlawfare,'' that is, suits

designed to suppress speech or Gnancially dam age controversial figtlres.

. ' ,

lnspecting the Plaintiffs claims in detail reveals a modus operandik They

. 

quote controversial and contentious statements published by Spencer; they inject

sinister m otivations; they then conclude that he is som ehow responsible for

violence that took place at Charlottesville by other parties.

A ccording to the Plaintiffs,

Spencer organizes llis followers to act in furtherance of his ideology, calling for an

Eûetlmk cleansing.'' (j21, pp. 8-9)

Spencer has never demanded tEetlmic cleansing,'' that is, direct assault, by

governments, individuals, or groups, in order to force a minority population from a

tenitory. He has never done this at Charlottesville or any other venue. He did,

how ever, discuss th. is controversial subject, at a 2013 conference, in a speech
. 

. '

entitled dsFacing the Future As A Minority.'' (Obviously, his lecture was

com pletely unrelated to the Charlottesville event, which occurred som e four years

later.) In this speech, Spencer delved into the historical context of the First World
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W ar and its aftermath: '

(Lliberals have a history of adopting tlnational determination'' and even Etetlmo-
nationalism'' as their cause. ln 1919, following the Great W ar, world's statesman met in
Paris to. for lack of a better terms re-map the world after the dissolution of the defeated

;'' ''' '' .*. ,

empires. New countties were invented (the Kingdom of Croats, Serbs, Slovenes), old
ones were reborn (Poland), and ethnicities got their day in the Sun

, 
' ' (Czechoslovalda). Related to this process was the Balfotlr Declaration and British

mandate for a hom eland for the Jews in Palestine. N ationalists of many different stripe
had captured the hearts and minds of political actors. .

. Today, in the public imagination, ççetbnic-cleansing'' has been associated with civil war

and mass murder (tmderstandably so). But this need not be the case. In 1919, we have a
real exnmple of successful ethnic redistribution--done by fiat, we should remember, but
done peacefully. .

Such language does not even approach a call to violence, anb is patently

protected by the First Am endment of the Constitution.

Furthermore, Spencer's language regarding demographics and his reasons

for activism have been consistèntly defensive in natgre, as revealed in the

' Plaintiffs's own choice of quotations'. .

At a lunch before the event, Spencer . . . explained: EûW hat brings us together is that we

are white, we are a people. We will not be replaced'' (j52, p. 20).

The Plantiffs cite as evidence of Spencer's m otivation tp inflict harm an

essay Spencer wrote on the evé of the rally, entitled tt-l-he Charlottesville

Statem ent-''

GG
-Tudeo-clu'istian values'' might be a quaint political slogan, but it is a distortion of the

historical and metaphysical reality of both Jews and Europeans.'' (...)

Nations m ust secm e their existence and uniqueness and prom ote their own development
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and flotzrishing. . . . Racially or ethnically defined states are legitimate and necessary.''

(j85, p. 29)

The plaintiffs m ight very w ell disagree with the argtlm ent in this citation;

they might even be offended by it or it might make them angry or sad. But such

em otions can form the basis of crim inal or civil law suit.

The Plaintiffs' modus operandi continues in their discussion of Spencer's
t

activity on social m edia.

Spencer actively promoted the Unite the Right ''rally'' on Saturday to his numerous
followers on social media and encolzraged and incited intimidation and violence based

racial, religious, and ethnic animosity.tjzl, p.9)

' As an exam ple of içincitem ent of intim idation and violence,'' the Plaintiffs

state the following:

Spencer tweeted a piùture of Comm onwealth Restaurant, wltich had a sign in the window

rèading: tçlf equality & diversity aren't for you then neither. are we.'' (j141, 48-49)

The Plaintiffs' are apparently equating the sharing of information w ith an

instigation of violence. This is an insinuation lacks grounding for the '

Commonwealth Restaurant was never unlgwfully attacked. According to the

Plaintiffs own reports, the restaurant received threatening letters, that is, speech

that is clearly protected by the First A m endm ent. lf one were to accept the prem ise

that Spencer's retweeting of an im age of flyer on restaurant was a ççcall to action, it

is speech that resem bles public declarations that are part of a vibrant m arketplace

, t

'
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of ideas: e.g., :&Ca1l your Congressman and tell him what you Shink about tlzis new

tax billl'' or itcancel your N etflix subscriptionl''

Furthermore, the Plaintiffs factual claim s of his activity social m edia can

only be read as exculpatory.

At 12:30 PM on August 12, Spencer tweeted, tûMy recommendation: Disperse. Get out of

Charlottesville city limits. State of emergency has been called.'' (j260, p. 81)

This tweet occurred after the Govem or of V irginia issued a State of

Em ergency and the activists were cleared out of Em ancipation Park, the proposed

site of the Unite The Right; it was issued before the chaotic violence took place in

the center of Charlottesville.

ln donclusion, the Plaintiffs- who 'are represented by 1aw firms famed for

legal success and deep pockets- have, no doubt, scoured the lnternet, social

media, and Spencer's numerous publications for calls for violepce and

encouragement to inflict harm ; they found none.

The Second Am endment, W eapons, and Antifa

Uhfortunately, violence took place during the events of August 1 1 and 12.

Slall scuffles, without serious injtzries, occurred at the Torchlight March on

August 1 1. On the aftenzoon of Saturday, August 12, the City of Charlottesville

descended into chqos: fisticuffs and battles with improvised weapons took place; a
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.
'

woman, Heather Hyer, died, apparently as a result of Defendant James Fields's car
. 

'

' 

crashing into protestors; and two police offcers died in helicopter accident.

' M oreover, firearms were presents. W eapons were brandished, by Unitç The

Right and counter-protestors alike, and one shot w as reportedly tired by a Unite

The (Right participant. (That said, Governor Teny McAuliffe's claim that ::80
. 

' #

' c$

percent of the people here had lemi-automatic weapons'' (j195, p. 63) can only be

read as patently absurd.)

ln the Comm onwea1th of Virginia, open carry of flrearms for citizens ovèr

the age of 18 is permitted (Virginia Statutes 515.2-915.2, j18.2-287.4, and j18.2-

282). Concealed-can.y licenses are granted on a tçshall issue'' basis (Virginia
' 

statutes j18.2-308).

The Plaintiffs do not claim that Spencer of any other Defendant either

carried or brandished weapons illegally or possessed illegal weapöns, or

encotlraged others to do so (quite to the contrary).

The Plaintiffs' discussion of the use of w eaponry is rem arkably exculpatory

of Spencer and the defendants.

@everone Bring as much gear and weapomy as you can within the confmes of the law.
1'm serious. . .' . This isn'tjust Anticom. Spencer, organizers, everyone are behind this.
(108, p. 36) . .

Spencer follow ed Virginia and U .S. 1aw and encourage others to do so. H ow
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could Spencer be held accountable for outside actions when he explicitly

1 demanded that laws be followed?
7 .

M oreover, the presence of fireanns at the Unite The Right rally m ust be

understood in its proper context. ln the past Spencer has organized and participated
l .

kin m any conferences
, rallies, and publlc gathering that were completely peaceful in

nature. (lndeed, most Were (tsuit-and-tie'' affairs.) Violence and threats thereof

have begun to appear- as well as resultant efforts at self-protection- at events

controversial political events associated w ith Spencer due to the rise of so-called

' 

ççAntifa '' '

The self-described itantifacists''- a loose network of devoted anarchists and .

com munists- are know n for their all-blacks attire, m asks, and propensity to
.
' 

.

engage in violence and vandalism . Antifa take it upon them selves to attack alm ost

anyone associated with the ltight or conservatives; they are especially dedicated to

attacks or silencing supporters of Donald Trump as Fell as the Alt-m ght, a

movemènt 1ed by Spencer. The Unite The Right rally was thus destined to attack

. the ire of Antifa agitators. Since 2016, the FB1 and Departm ent of Hom eland

Security have wafned local officials of antifa protests, and DH S has described their

activities as ççdom estic terrorist violence.'' On June 12, 20 17, shortly before the

United The Right rally, the State of New Jersey formally labelled the group

çtdom estic terrorists.'' Unite The Right participants could reasbnably expect the
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presence of Antifa and thus could be reasonably be expected to prepare to protect

themselves 9om violence. Spencer committed no crime, nor was he seeking to

unlawfully intim ate anyone, by endorsing the recom m endation that participants

''lbjring as much gear and weapomy as you can within the cônhnes ofthe /Jw.''

(Emphasis addedq

M oreover, it is the responsibility of police forces of the City and

Commonwea1th to protect law-abiding citizens from dangerous groups such as

Antifa, which desire to silence speech and eypression.

An independent repört by the law 51711 Hunton & W illiams, which was

commissioned by the City of Charlottesville, concluded that the police force was

severely derelict in its duties. Joe Heim of the Washington Post summarizes the

findings:

The Charlottesville Police Department was ill-prepared, lacked proper training and
devised a flawed plan for responding to the wlzite supremacist rally that rocked the city in
August, leading to Etdisastrous'results,'' including the death of a cotmterprotester and

many injtlries, according to an independent review commissioned by the city. . .
(December 1, 2017)

Harsh and bold words, as well as scuffles, are simply a reality of political

protests, which are, by their very nature, contentious and controversial. Free

societies, not only in the United States but around the w orld, accept this as a cost

of free assembly and maintaining a vibrant political culture, which are endj in

them selves.

1 8
Case 3:17-cv-00072-NKM-JCH   Document 209   Filed 01/30/18   Page 18 of 23   Pageid#: 1085



The Torchlight M arch

The Plantiff s claim , Gçspencer plarmed and 1ed the violent torchlight rally at

his alma mater on Friday evening (2 1, p. 9).'' (This is factually untrue: Spencer was

not an organizer of either the August 1 1 or 12 events; he was an invited as speaker

and participant; but in this m otion for dismissal, facmal claims will not be

disputed.)

The August 1 1 procession w as based on an earlier event that Spencer co-

organized on May 14, 2017 (which has come to be known as Charlottesville 1.0).

Spencer organized another torclzlight rally in Em ancipation Park on October 7

(Charlottesville 3.0). At both of these events, no violence, or even major

congontations, occurred. ln Spencer's words, ttW e cam e in peace.''

Regardless, the Plantiff s description on the evening of August 11 is highly

m isleading'.

Hundreds of neo-Nazis and white supremacists, including Kessler and Spencer, charged
toward a small group of fewer than 30 people, mostly smdents and commllnity members,
including Plaintiff Jolm Doe and Jane Doe 1, who had locked anus m'otmd the statue of

Thomas Jefferson. (j164, p. 54)

M uch like Charlottesvilles 1.0 and 3.0, the Unite The Right torchlight

procession w as not announced publicly; indeed, participants were told to keep it

secret, particularly from  the m ost violent and dedicated counter-protestors, the

antifa. Only a few dozen antifa leam ed about the profession and anived to counter-
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demonstrate. lf the object of the procession were to generate violence, then one

must ask: W hy was it kept secret? W hy was it not announced publicly, with special

invitations to antifa and other counter-protestors? One can only logically conclude,

contrary to the Plantiff s claims, that the goal of the torchlight procession was to

hold a torchligh procession that is, create a striking visual and m ystical

atm osphere.

Spencer was near the front of procession for most of the evening. As the

grouping walked down the steps of the Rotunda to the statue of Thomas Jefferson,

the designated endpoint, they encountered a sm all antifa/counter-protestor

grouping at the base of the statue. The procession surrounded the statue, and, no

doubt harsh words were shared between the Unite The Right attendeej and the

counter-piotestors, and som e scuffles took place. But again, the depiction by the

Plaintiffs is tendentious and misleading..

After the fact, one of the students tweeted: tThey surrotmded us at the stat'ue / They
wouldn't let us ouf'; Defendant Spencer retweeted this, adding ilFact check: trtze.'' (j166,
p. 54)

But the antifa wcrc able to get out. lndeed, shortly after the statue was

reached and surrounded, the procession concluded, and participants dispersed. As

Spencer observed at a press conference on August 14, since the Unite The Right

participants outnumbered the Antifa on a scale of 10-to-1, if the participants had

desired tq engage in a brutal assault, they easily could have done so and inflicted
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great damage. This simply did not happen.

The Plantiffs write,

Defendants and their co-conspirators climbed to the top of the Thomas Jefferson statue
and waved their torches lligh in the air, yelling, ttl-lail Spencer! Hail victoryl'' Spencer
spoke briefly to the crowd, saying, &&W e own these streets! W e occupy this grotmdl'' He

told the crowd that they were çcrisking their lives'' for their future. (j175, p. 57)

tiowning'' or itoccupying'' an area is hyperbole, a rhetorical flourish used by

m any activists. And, unquestionably, Unite The Right attendees were taking som e

risk to bodily harm by attending the gathering.

The suggestion that the defendants ticonspired'' to organize the few random

scuftles that occurred- and to hold them accountable for m atters outside their

control- is sim ply not supported by how events unfolded and the evidence cited

by the Plaintiffs.

Conclusion

The complaint in this case is a spurious, albeit well snanced, act of lawfare

that should sham e any attorney who has a genuine respect for principles of free

speech and assem bly. Its aim is to intim idate and financially harm the defendants,
1 - .

and its authors care little if they dam age the First Am endm ent in the process. The

complaint should be dismissed immediately as to Spencer and a11 other defendants.

' Spencer adopts and incorporates the m otions to dism iss and supporting

, 21
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mem oranda filed by defendants League of the South, M ichael Peinovich, and

M atthew Parrott.

él. . .' ,hx
Respectfully subm itted,

Richard Spencer

Pro Se
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