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2. Defendant, Gloria Jean’s Gourmet Coffees Franchﬁsing Corp.,
is an I1llinois corporation which, at all material times hereto, was
doing.business throughout the State of California.

10. Defendant, International Coffee & Tea, LLC, is a Delaware
corporation which, at all material times hereto, was doing business
throughout the State of California.

11. Defendant, It’s a Grind Inc., is a California corporation
which, at all material times hereto, was doing business throughout
the State of California.

12. Defendant, Peet’s Coffee & Tea, Inc., is a Washington
corporation which, at all material times hereto, was doing business
throughout the State of California.

13. Defendant, Praise International Neorth America, Inc., is a
Delaware corporation which, at all material times hereto, was doing
business throughout the State of California.

14. Defendant, Seattle Coffee Company, is a Georgia corporation
which, at all material times hereto, was doing business throughout
the State of California.

15. Defendant, Winchell’s Franchising, LLC, is a California
corporation which, at all material times hereto, was doing business
throughout the State of Calfornia. |

16. Defendant, Winchell’s Donut Houges Operating Company, L.P.,
igs a corporation which, at all material times hereto, was doing
business throughout the State of California.

17. Defendant, Yum Yum Donut Shops, Inc., is a California
corporation which, at all material times hereto, was doing business
throughout the State of California.
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18. The true names and capacities of Defendants Does 1 through
100 are unknown to Plaintiff, who therefore sues said defendants by
such fictitious names. Plaintiff will amend this complaint to state
the true names and capacities of said fictitious defendants when they
have been ascertained.

19, Plaintiff is informed and believes and allegés, that at all
material times, Defendants were acting in an individual, corporate,
partnership, associate, conspiratorial or other capacity or as the
agent, employee, co-conspirator, or alter ego of their co-defendants,
and in doing the acts herein alleged, were acting within the course
and scope of their authority as such partner, associate, agent,
employee, co-conspirator, or alter ego, and with the permission,
consent, knowledge, authorization, ratification and direction of

their co-defendants.
JURISDICTION AND VENUE

20. This Court has jurisdiction over this case pursuant to Cal.
Const. Art. VI, § 10, and pursuant to the Safe Drinking Water and
Toxic Enforcement Act (“Proposition 65"}.

21. CERT has satisfied all the jurisdictional cdnditions
precedent to maintaining this action by mailing notices of the
violations to the persons entitled to receive them, as required by
Health and Safety Code § 25249.7, along with Certificates of Merit
and the Sﬁmmary‘ of Proposition 65, all in accordance with the
provisions of 27 C.C.R. § 25903,

22. All said notices of violation were mailed at least 70 days
prior the date on which this action was filed {60 days for the notice

3
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required by Health and Safety Code § 25249.7(d), plus 10 days for
mailing the notice to out-of-state defendants as required by Code of
Civil Procedure § 1013).

23, More than 70 days have passed since copies of the notices
were mailed to all the above-referenced governmental authorities, and
neither the Attorney General, any district attorney, nor any city
attorney has filed a complaint against defendants for the violations
alleged in the notices.

24. The County of Los Angeles is a proper venue for this action
pursuant to Code of Civil Procedure § 395 and Health and Safety Code
§ 25249.7, and because the causes of action and many of the

violations arose in the County of Los Angeles.
SUMMARY OF PROPOSTTION 65

25. In November 1986, California voters overwhelmingly approved

an initiative to address growing concerns about exposure to toxic

chemicals. That initiative is now officially known as the Safe
Drinking Water and Toxic Enforcement Act, but is commonly referred
to by its original name, "Proposition 65."

26. Proposition 65 requires the Governor to publish a list of
chemicals that are known to the State of California to cause cancer,
birth defects or other reproductive harm. Agents that cause cancer
are called carcinogens; those that cause birth defects or other
reproductive harm are called reproductive toxicants. The 1ist, which
must by law be updated at least once a year, contained more than 550
chemicals as of May 15, 1998.

27. Any company with ten or more employees that operates within

4

COMPLAINT FCR VIOLATIONS OF PROPOSITION 65




TELEPHONE (562) a437-44292
TOLL-FREE (877) TOX-TCRT
TELECOPIER (562) 436-I1561

WWW. TOXICTORTS.COM

LAW OFFICES OF
RAPHAEL METZGER
A PROFESSIONAL LAW CORPORATION
401 EAST OCEAN BOULEVARD, SUITE 800
LONG BEACH, CALIFORNIA 90802-4966

TORT & ENVIRONMENTAL LITIGATION
QCCUPATIONAL & ENVIRONMERNTAL LUNG
DISEASE. CANCER., AND TOXIT INJURIES

PRACTICE CONCENTRATED IN TOXIC

io

11

12

13

14

15

16

17

18

129

20

21

22

. . FAWP\Cases\B0SE\PLEADDOCICOMPLAIN Complaint wpd

the State or sells products in California must comply with the
requirements of Proposition 65. Under Proposition 65, businesses are
prohibitea from knowingly discharging listed chemicals into sources
of drinking water, and are required to provide a clear and reasocnable
warning before knowingly and intentionally exposing persons to a
listed chemical.

28. Proposition 65 authorizes the Attorney General, district
attorneys, and county and local prosecutors, as well as private
citizens, to bring suit against violators to enjoin future violations
and to obtain civil penalties for past violations.

29. Proposition 65's warning requirement serves as an incentive
for business to substitute less toxic chemicals for listed chemicals

and to warn the public where substitution is unfeasible.
GENERAL ALLEGATIONS

30. For many vears, Defendants have engaged in the coffee
buginess in California, selling ready-to-drink coffee to millions of
customers throughcut the State of California.

31. Since June 2002 and continuing to the present, Defendants
have exposed and continue to expose numerous consumers purchasing
ready-to-drink coffee at all of their businesses located within the
State of California, including within the cities of Los Angeles, San
Diego, San Francisco, and San Jose, to high levels of acrylamide,
a toxic and carcinogenic chemical contained in Defendants’ ready-to-
drink coffee which is ingested by customers consuming said coffee.

32. Exposureé to acrylamide unavoidably occurred via ingestion

whenever a consumer purchased and thereafter consumed Defendants’

5
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acrylamide-containing ready-to-drink coffee from June 2002 and
continuing to the present.

33. Testing of Defendants' ready-to-drink coffee has shown that
even a single, small (l2-ounce) serving of ready-to-drink coffee
contains approximately 10 times more acrylamide than the No
Significant Risk Level ("NSRL") for acrylamide established by
California's Office of Environmental Health Hazard Assessment
("OEHHA") .

34. Acrylamide is.a chemical known to the State of Califofnia
to cause cancer and has been listed since January 1, 1990 as a
carcinogen on the list of carcinogenic chemicals published by the
Governor of the State of California at 27 California Code of
Regulations § 27001.

35. Because acrylamide is listed in Proposition 65 as a
carcinogen, pursuant to Health & Safety Code § 25249.6, Defendants
were and are required to warn their customers that their ready-to-
drink coffee contains a chemical known by the State of California to
cause cancer before exposing said customers to acrylamide contained

in their ready-to-drink coffee.

36. Since June 2002, Defendants have violated and continue to

~violate California Health & Safety Code § 25249.6 by exposing

millions of individuals within the State of California to acrylamide
without first giving clear and reaéonable warnings to said
individuals that their ready-to-drink coffee contains a chemical
known by the State of California to cause cancer.

37. The violations of California Health & Safety Code § 25249.6
are numerous and have occurred continucusly and uninterrupted since
June 2002 (shortly after the date on which acrylamide was discovered

6
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in high-temperature cooked, baked, and roasted foods) to the present
at all of Defendants’ businesses Ilocated within. the State of
California during this period where ready-to-drink coffee was
purchased from Defendants’ businesses. The timing of the violations
is such that they occurred every moment that every individual within
the State of California consumed Defendants’ ready-to-drink coffee
without first receiving the required Proposition 65 warnings from
June 2002 and continuing to the present.

38. At all material times hereto, Defendants concealed from
Californians and from Plaintiff that their ready-to-drink coffee
contained a chemical known to the state to cause cancer.

39. At all material times hereto, Defendants £fraudulently
concealed from Plaintiff herein and from Californians exposed to
their ready-to-drink coffee material facts concerning the toxic,
neurctoxic, developmental, reproductive, and carcinogenic hazards of
their ready-to-drink coffee.

40. Defendants’ concealment of said carcinogenic and other
toxic  hazards of their ready-to-drink coffee was sufficiently
complete that Plaintiff d4did not know, nor in the exercise of
reasonable care could Plaintiff have known, that Defendants were
knowingly and intentionally exposing Californians to carcinogens and
reproductive toxins in viclation of Proposition 65, until Plaintiff
discovered such in December 2009.

41. By mailing Defendants notice of their violations of
Proposgition 65, the statute of limitations on Plaintiff’s claims
against Defendants is further equitably tolled.

//
//
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FIRST CAUSE OF ACTION

Vieolation of the Safe Drinking Water and Toxic Enforcement Act
Exposing People to Carcinogen without Warning
California Health and Safety Code § 25249.6

(By Plaintiff Against all Defendants)

42, Plaintiff refers to paragraphs 1 through 41, and, by this
reference, incorporates said paragraphs hereat in full.

43. At all times material hereto, Defendants were doing
business in the State of California.

44, In the course of doing business in the State of California,
since at least June 2002 (shortly after the date on which acrylamide
was discovered in high-temperature cooked, baked, and roasted foods)
and continuing to the present, Defendants knowingly and intentionally
exposed individuals to acrylamide in their ready-to-drink coffee,

without first giving c¢lear and reasonable warning to such

individuals.

SECOND CAUSE OF ACTION
For Declaratory Relief

(By Plaintiff Against all Defendants)

45. Plaintiff refers to paragraphs 1 through 44 and, by this
reference, incorporates said paragraphs hereat as though set forth
in full.

46. An actual controversy has arisen and now exists between
plaintiff and defendant.

47. Plaintiffs contend the following:

8
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(a) . That Defendants are legally obligated to provide
cancer hazard warnings on the containers of their ready-to-drink
coffee that they sell to the consuming public in the State of
California and that Defendants should be enjoined from failing to do
SO.

(B}. That Plaintiff’s case, including the First Cause of
Action, against Defendants for Violation of the Safe Drinking Water
and Toxic Enforcement Act Exposing People to Carcinogen without
Warning under California Health and Safety Code § 25249.6
(Proposition 65), serves important public interests which should be
litigated and addressed expeditiously by the court.

(C). That the primary jurisdiction doctrine does not apply

to this case.

(D). That this action is entitled to preferential trial

setting.

(E) . That the court cannot and ought not defer this action
to await potential or pending regulatory action by the California
Office of Environmental Health Hazard Assessment.

(F). That Defendants cannot establish that exposure to
acrylamide from their ready-to-drink coffee products does not pose
*no significant risk” in accordance with the “No Significant Risk
Level” established by the Office of Environmental Health Hazard
Assessment pursuant to 27 C.C.R. § 25705.

(@) . That Defendants cannot establish that sound
congiderations of public health support any alternative risk level,
pursuant to 27 C.C.R. § 25703.

(H) . That Plaintiffs’ claims for violations of Proposition
65 are not preempted by the federal Food, Drug andVCosmetic Act.

9
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48. On information and belief, Defendants contend the
following:

(A) . That they are not legally obligated to provide cancer
hazard warnings on the containers of ready-to-drink coffee that they
sell to the consuming public in the State of California.

{B). That Plaintiffs’ First Cause of Action is not in the
public interest and that Plaintiffs’ case should be dismissed.

(C). That the primary jurisdiction doctrine applies to

this case.

(D). That this action is not entitled to preferential
trial setting.

(E). That the court can and should defer this action
pending regulatory action by the California Officé of Environmental
Health Hazard Assessment.

(F) . That exposure to acrylamide from their ready-to-drink
coffee products does poses “no significant risk” in accordance with
the “No Significant Risk Level” established by the 0Office of
Environmental Health Hazard Assessment under 27 C.C.R. § 25705.

(@). That sound considerations of public health support
an alternative risk level, pursuant to 27 C.C.R. § 25703,

(H) . That Plaintiffs’ claims for violations of Proposition
65 are preempted by the federal Food, Drug and Cosmetic Act.

49. Plaintiff desires a Jjudicial determination of the
respective rights and duties of the parties. Such a declaration is
necessary and appropriate at the present time to determine
Plaintiff’s right to bring this action expeditidusly to trial and to
allow for a judicial determination of the rights of the parties and
the merits of Plaintiff’s claims.
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PRAYER FOR JUDGMENT AND RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

Injunctive Relief

1. For a temporary restraining order, preliminary injunction,
permanent injunction, and such other injunctive relief as may be had
pursuant to Health and Safety Code § 25249.7(a}, enjoining Defendants
from exposing persons to acrylamide in their ready-to-drink coffee
sold in the State of California without first providing clear and
reasonable warning that their ready-to-drink coffee contains a

chemical known to the State of California to cause cancer.

Civil Penalties

2. For civil penalties, pursuant to Health & Safety Code
§ 25249.7(b), not to exceed $2,500 per day for each and every
violation by each and every Defendant of Proposition 65, in addition

to all other penalties established by law.

Cther Equitable Relief

3. For such other equitable relief, including other cy pres
relief, as may be necessary to effectuate justice and to remedy

adverse health effects of Californians exposed to acrylamide in

Defendants’ ready-to-drink coffee.

//
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Declaratory Relief

4. For a declaration of the rights and obligations of the

parties.

Attorney’'s Fees

5. For Plaintiff’s reasonable attbrney's feeg, pursuant to

California Code of Civil Procedure § 1021.5,

Costs

6. For Plaintiff’s costs of suit.

Other Relief

7. For such other relief as the Court deems proper and just.
DATED: April 13, 2010 METZGER LAW GROBP
A Professiona aw Corporation

)

RAPH.Z#!L METZ , ESQ.
Attorneys £ Plaintiff
Council for Education and
Research on Toxics (“CERT")
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ltems 1-6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:

Auto Tort Contract Provisionally Complex Civil Litigation
[ Auto (22) [ ] Breach of contract/warranty (06) (Cal. Rules of Court, rules 3.400-3.403)
[___] Uninsured motorist (46) :] Rule 3.740 collections (09) \:l Antitrust/Trade regulation (03}
gther PUPD/WD (Personal injury/Property [ Other collections (09) [} Construction defect (10)
amage/Wrongful Death) Tort [ ] Insurance coverage (18) [ Mass tort (40)
[ Asbestos {04) | Other contract (37) [ 1 securities litigation (28)
D Product liability (24) Real Property Environmental/Toxic tort (30)
i:l Medical malpractice (45) |:| Eminent domain/inverse [:] insurance coverage claims arising from the
[} Other PI/PDAD (23) condemnation (14) above listed provisionally complex case
Non-PI/PD/WD {Other) Tort 1:! Wrongful eviction (33) types {41)
[__-] Business tortunfair business practice (07) [ Other real property (26) Enforcement of Judgment
E] Civil rights (08) Unlawful Detainer D Enforcement of judgment (20)
[ ] Defamation (13) [ 1 commercial (31) Miscellaneous Civil Complaint
[ !Fraud (18) {1 Residentia! (32) [ ] Rrico @7
[w_ml Intellectual property (19) E Drugs (38) E] Other complaint (not specified above) (42)
[ Professional negligence (25) Judicial Review Miscellaneous Civil Petition
_| Other non-PI/PD/WD tort (35) (] Asset forfeiture (05) ] Partnership and corporate governance (21)
Employment l:l Petition re: arbitration award (11) [:l Cther petition (not specified above) (43)
[ 1 wrongful termination (36) 1 Writ of mandate (02)
L__| Other empioyment (15) ] other judicial review (39}

2. Thiscase [__]is isnot complex under rule 3.400 of the California Rules of Court If the case is complex, mark the
factors requiring exceptional judicial management:

a. || Large number of separately represented parties  d. [__| Large number of witnesses
b. Extensive motion practice raising difficult or novel e. [ ] Coordination with refated actions pending in one or mere courts

issues that will be time-consuming to resolve in other counties, states, or countries, or in a federal court
c. [___] Substantial amount of documentary evidence f. ] Substantial postjudgment judicial supervision
3. Remedies sought {check all that apply). a. | monetary b. K] nonmonetary; declaratory or injunctive relief ¢. punmve
4. Number of causes of action (specify): 2 {eivi] P ‘r >
5 Thiscase [ is [X]isnot aclass action suit.
6. If theng are any known related cases, file and serve a notice of related case :
Date: April 13, 2010 ‘
Ranhae Metzgexr, Esq. }
; (TYPE OR PRINT NAME)

% oyp}mw OR ATTORNEY FOR PARTY)

wk
i

NOTICE v
. Plalntaff must file this cover sheet with the first paper filed in the action or proceeding (exi'ép;#mall claims cases or cases filed

under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of C rule 3.220.) Failure to file may result
in sanctions.

File this cover sheet in addition to any cover sheet required by local court rule.

If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.
Page1of2

Form Adopted for Mandatory Use Cal, Rules of Court, rules 2.30, 3.220, 3.400~3.403, 3.740;
Judicial Council of California CIVIL CASE COVER SHEET SO{J% ol Cal. Standards of Judicial Administration, std. 3.10
CM-MO [Rev. July 1, 2007] %us '
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CIVIL CASE COVER SHEET ADDENDUM AND STATEMENT OF LOCATION ~
(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION)

This form is required pursuant to LASC Local Rule 2.0 in all new civil case filings in the Los Angeles Superior Court.

Item 1. Check the types of hearing and fill in the estimated length of hearing expected for this case:
JURY TRIAL? YES GCLASSACTION? [ | YES LIMITED CASE? YES TIME ESTIMATED FORTRIAL 25 [ | HOuRs/ | X | DAYS
ltem Il. Select the correct district and courthouse location (4 steps — If you checked "Limited Case”, skip to item Ili, Pg. 4):

Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil case cover sheet heading for your case in
the left margin below, and, to the right in Column A, the Civil Case Cover Sheet case type you selected.

_Step 2: Check one Superior Court type of action in Column B below which best describes the nature of this case.

Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have checked.
For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0.

Applicable Reasons for Choosing Courthouse Location (See Column C below)

Other Personal Injury/Property

Non-Personal Injury/Property

1. Class Actions must be filed in the County Courthouse, Central District. 6. Location of property or permanently garaged vehicle.
2. May be filed in Central (Other county, or ho Bedily Injury/Property Damage). 7. Location where petitioner resides.
3. Location where cause of action arose. 8. Location wherein defendant/respondent functions wholly.
4. Location where bodily injury, death or damage occurred, 9. Location where one or more of the parties reside.
5. Location where performance required or defendant resides. 10. Location of Labor Commissioner Office.
Step 4: Fillin the information requested on page 4 in Item Iil; complete item V. Sign the declaration.
A B C
Civil Case Cover Sheet Type of Action Applicable Reasons -
+ Category No. {Check only one) See Step 3 Above
o
'; Auto (22) [ ] A7100 Motor Vehicle - Personal Injury/Property Darmage/Wrongful Death 1,2, 4.
é Uhinsured Motorist (46} I_____I A7110 Personal Injury/Property Damage/Wrongful Death — Uninsured Motorist | 1., 2, 4.
* Asbestos (04) :] ABO70Q Aspestos Property Damage 2.
ot D A7221 Asbestos - Personal Injury/Wrongful Death
o
; ' Product Liability (24) | A7260 Product Liability (not asbestos or toxic/environmental) 1,2,3.,4,8.
§ L] ' ' ici 1,2
e Medical Malpractice A7210 Medical Malpractice - Physicians & Surgeons w2, 4.
\g (45) [ 1 A7240 Other Professional Health Care Malpractice 1,24
= -
g T .
= Other [ ] A7250 Premises Liability (e.g., slip and fall) 1,2, 4.
g Personal Injury {1 A7230 Intentional Bodily Injury/Property Damage/Wrongful Death {(e.g.,
g Property Damage assault, vandalism, etc.) 1,2, 4.
5 Wrongful Death )
o (23) o
[ 1 A7270 Intentiona! Infliction of Emotional Distress ° _ 1.2, 3.
|:l A7220 Other Personal Injury/Property Damage/Wrongful Death i,2.,4.
; ‘ ' »
: Business Tort (07) [ ] A8029 Other Commercial/Business Tort (not fraud/breach of contract) 1,2, 3.
o ] : .
g CivilRights (08) ] A6005 Civil Rights/Discrimination o S 1.2, 3.
— . .;i '..” L
% Defe&natuon (13) [ ] A6010 Defamation (standerfibel) . 1,24 3.
o ok
) }L
g raud {16) :] ABQ13 Fraud (no contract) _ 1,2.,3.
o
o
o
£
[
()
LASC, rule 2.0
LACIV 109 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM oo e 20
LASC Approved 03-04 AND STATEMENT OF LOCATION
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Judiciat Review {Cont'd.}

Provisionally Corplex
Litigation

Enforcement
of Judgment

iiiscellaneous Civil
Complaints

Miscellaneous Civil Petifions

3

sHorTTIMLE: CERT vs. STAR&KS

(.TQ\IUMBER

Claims from Complex

A B C
Civil Case Cover Sheet Type of Action Applicable Reasons -
Category No. {Check only one) See Step 3 Above
D AB151 Writ - Administrative Mandamus 2,8
Wit of Mandate [} A6152 writ - Mandamus on Limited Court Case Matter 2.
(02) (] A®153 Writ- Other Limited Court Case Review 2.
Other Judicial Review
[ ] A6150 Other Writ/ Judicial Review 2., 8.
Antitrust/Trade . .
Regulation (03) [ ] AB003 Antitrust/Trade Regulation 1,2, 8
Construction Defect (10) m ABOO7 Construct'ion defect 1,2,3
Claims Involving Mass
Tort ( 40)9 [ A6006 Claims Involving Mass Tort 1.2,8
Securities Litigation (28) ] AB035 Securities Litigation Case 1,2.8
Toxic Tort ABO36 Toxic Tor/Envirenmental 1{2)3. 8.
Environmental (30)
Insurance Coverage [ 1 As014 Insurance Coverage/Subrogation (complex case only) 1., 2.5, 8.

) Case (41) .
' (]

AB141 Sister State Judgment

2,9

LACIV 109 (Rev. 01/07)
LASC Approved 03-04

AND STATEMENT OF LOCATION

Enforcement I:] AB160 Abstract of Judgment 2.,6.
of Judgment l: AB107 Confession of Judgment {(non-domestic relations) 2., 9.
(20) [:] AB140 Administrative Agency Award {not unpaid taxes) 2,8
|:| A6114 Petition/Certificate for Entry of Judgment on Unpaid Tax 2., 8
[ 1 A8112 Other Enforcement of Judgment Case 2..8. 9.
RICO (27) D AB033 Racketeering (RICO) Case 1.,2.,8.
[_—_:l AB030 Declaratory Relief Only 1.,2., 8.
Other Complaints :
(Not Specified Above) ] AB040 Injunctive Refief Only (not domestic/harassment) 2., 8.
[:] AB011  Other Commercial Complaint Case (non-tort/non-complex) i, 2,8
(42) :| AB000 Other Civil Complaint (non-fort/non-complex) 1.,2.,8.
Paﬂgs&sel::‘gncco;p(;qa)tlon |:1 AB113 Partnership and Corporaté Governance Case 2.,8.
[ ] A6121 Civil Harassment 2.,3,9.
u% :] AB123 Workplace Harassment 2,3.9.
Ot'Tger Petitions
i AB124 Elder/D dent Adult Abuse C 2.,3,9
(Not Shecified Above) ] erbependent AUk Abuse Lase
: [_1 AB190 Election Contest 2,
it @3
* E AB110 Petition for Change of Name 2.7
1 A6170 Petition for Relief from Late Claim Law 2.3, 4,8
[ ] AB100 Other Civil Petition 2,9
CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0

Page 3 of 4
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